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debtor resides. 18 Multiple taxation of inheritances, it seems, is 
not invalid under the Federal Constitution. 19 

M. M. P. 

Conflict of Laws: Matrimonial Property: Effect on 
Movables of Change of Domicile From a Common-Law State 
to a Community Property State — It is a general principle of 
conflict of laws that the mutual rights of husband and wife in 
personal property are governed by the law of the matrimonial 
domicile at the time the property is acquired. 1 These rights are 
not affected by any subsequent change of domicile and removal 
of the property to another state where a different law obtains, 2 
but acquisitions made after the change are governed by the law 
of the new domicile. 3 Thus personal property acquired by a hus- 
band and wife domiciled in a jurisdiction whose laws make it 
the separate property of the husband maintains its separate char- 
acter when removed into a state in which the community law 
prevails, 4 notwithstanding that the statutes of the latter state pro- 
vide generally that property acquired after marriage by either 
spouse, other than that acquired by gift, devise or descent, shall 
be community property. 5 And if the husband with the funds so 
accumulated in a foreign state purchases lands therewith in his 
new domicile it will remain his separate property. 6 



18 This was the theory of the Supreme Court in Blackstone v. Miller, 
supra, n. 9, although as there noted the New York court in holding the bank 
deposit subject to the inheritance tax, did so on the ground that a bank 
deposit is in practice equivalent to money in specie. See also Charles E. 
Carpenter, Jurisdiction over Debts, 31 Harvard Law Review, 905, 923. 

19 It must not be amiss, however, to suggest with Professor Powell (20 
Columbia Law Review 1) that "a tax which is not found unconstitutional 
may yet be adjudged unwise." The decision in the principal case, it is sub- 
mitted, is entirely sound. With all deference it is suggested that many 
decisions vie with the publican in tax-gathering zeal. An extreme mani- 
festation of this tendency is Matter of McMullan (1921) 144 Misc. 505, 187 
N. Y. Supp. 248. In that case the Supreme Court of New York upheld a 
statute taxing the inheritance of shares in a foreign corporation, owned by 
a non-resident. Jurisdiction rested on the ground that the corporation 
owned real property in New York, and the tax was assessed in the ratio 
borne by this property to the total assets of the corporation. A comment 
on this case appears in 35 Harvard Law Review 93. 

1 Kraemer v. Kraemer (1877) 52 Cal. 302; Estate of Nicolls (1912) 164 
Cal. 368, 129 Pac. 278; see generally, 57 L. R. A. 353; 29 L. R. A. (N. S.) 781. 

2 Estate of Burrows (1902) 136 Cal. 113, 68 Pac. 488; Estate of Boselly 
(1918) 178 Cal. 715, 175 Pac. 4. 

3 Dow v. Gould Co. (1867) 31 Cal. 629; Saul v. His Creditors (1827) 
5 Martin (N. S.) (La.) 569, 16 Am. Dec. 212; Conner v. Elliott (1855) 59 
U. S. (18 How.) 591, 15 L. Ed. 497; 21 Cyc. 1634, and cases there cited. 

4 Kraemer v. Kraemer, supra, n. 1 ; Ballinger on Community Property 
§47; 5 R. C. L. 830. 

sBrookman v. Durkee (1907) 46 Wash. 578, 90 Pac. 914, 12 L. R. A. 
(N. S.) 921. 

6 Shumwav v. Leakey (1885) 67 Cal. 458, 8 Pac. 12; Estate of Warner 
(1914) 167 Cal. 686, 140 Pac. 583; Estate of Arms (1921) 62 Cal. Dec. 146. 
199 Pac. 1053 ; Ballinger on Community Property § 47. 
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Such in brief are the rules of conflict of laws recognized by 
the overwhelming and uniform, weight of authority. But it is 
comity only which leads a state to deal in a particular way with 
foreign acquired rights, 7 and comity is overruled by positive law. 8 
In the absence of any constitutional barrier the legislature may 
change these principles at will by statute, without violating its 
duty toward any other state. 9 A right acquired under the laws 
of one state must be distinguished in the conflict of laws sense 
from a vested right under the Federal Constitution. 10 Once a 
right has been created by the appropriate law, the recognition of 
its existence should follow everywhere. 11 In accordance with this 
principle, the rules of conflict of laws are framed to protect 
rights acquired under foreign laws, and in general will be found 
adequate to protect foreign acquired rights. But where property 
has been acquired in one state by a person domiciled therein and 
is brought to another state, with a view to establishing domicile 
in the latter, if the latter state attempt to repudiate the right vested 
in such property under the laws of the state where it was acquired, 
the question ceases to be one of conflict of laws and becomes a 
problem in constitutional law. The question would then be 
whether such a denial of right does not violate due process and 
destroy that protection of vested rights guaranteed by the Federal 
Constitution. 

California, it is believed, is the first state to repudiate definitely 
by statute the well-established principle of comity outlined above. 
By an amendment of 1917 to section 164 of the Civil Code, 12 the 
legislature, in defining community property, has attempted to in- 
clude all "personal property [acquired after marriage by either 
husband or wife, or both] wherever situated, acquired while domi- 
ciled elsewhere, which would not have been the separate property 
of either if acquired while domiciled in this state." This amend- 
ment was construed for the first time 13 in the Estate of Frees. 1 * 
In that case a husband and wife, while domiciled in Illinois, 
acquired a vast amount of personal property which by the laws of 
that state was the husband's separate property. They removed 

7 3 Beale's Cases on the Conflict of Laws, p. 504. The recognition of 
foreign laws cannot be claimed as a right, but only as a favor or courtesy. 
5 R. C. L. 910, Story on the Conflict of Laws, §244, Bank of Augusta v. 
Earle (1839) 38 U. S. (13 Pet.) 519, 589, 10 L. Ed. 274. 

8 2 Kent's Commentaries, p. 407; Smith v. McAtee (1867) 27 Md. 420, 
92 Am. Dec. 641. 

9 3 Beale's Cases on the Conflict of Laws, p. 504 ; Gardner v. Lewis 
(1848) 7 Gill. (Md.) 377, 395. 

10 See interesting discussion of this in Ex parte Archy (1858) 9 Cal. 
147, 163. 

11 3 Beale's Cases on the Conflict of Laws, p. 517; King v. Sarria (1877) 
69 N. Y. 24, 25 Am. Rep. 128. 

12 Cal. Stats. 1917, p. 827, Cal. Civ. Code § 164. 

13 It was briefly noticed in the Estate of Arms, supra, n. 6, but what was 
there said was obiter, as Arms died three weeks before the amendment went 
into effect. 

" (Sept. 30, 1921) 62 Cal. Dec. 405, 201 Pac. 112. 
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with the property to California in 1910 and, between that time 
and the death of the husband, accumulated a considerable sum as 
rents, issues and profits of the property brought to this state by 
the decedent. The widow, in an attempt to take advantage of 
the community property tax exemption granted the surviving wife 
by the Inheritance Tax Act of 1917," contended that all the 
property was community property by virtue of the 1917 amend- 
ment to section 164 of the Civil Code. The court, however, held 
that the amendment is to be construed prospectively and not 
retroactively, and as all the property here in controversy had been 
acquired before 1910, it remained unaffected by the amendment 
of 1917 and continued to be the husband's separate property. 

The holding of the court that the amendment is prospective 
only in its operation is unassailable. It is a familiar rule of con- 
struction that every statute shall have a prospective construction 
only, unless its terms are such as to make positive and clear the 
legislative intent that the operation should be retrospective also. 16 
The Civil Code explicitly provides that "No part of it is retro- 
spective unless expressly so declared,"" and this rule also applies 
to its amendments. 18 The chief interest provoked by the case, 
however, is the larger and more vexing question of the constitu- 
tionality of the amendment — a question that did not demand solu- 
tion for the- purposes of the principal case and was therefore left 
unanswered by the court. 

There is no case, it is believed, in which this constitutional 
point has been directly presented. There are dicta, especially from 
the Washington court, to the effect that the legislature has no 
power to divest the husband of rights vested under the laws of a 
sister state. 18 But the nature of the wife's interest in the com- 
munity property as conceived by the Washington court is wholly 
different from the California theory. The nature of the respective 
interests of husband and wife in the community property varies 
widely in the different jurisdictions and the problem here pre- 
sented would have to be treated differently in each. It is practi- 
cally impossible to define community property in the abstract. 
One writer has shown that there are at least four distinct theories 
regarding the nature of the ownership of community property. 20 
To arrive at any proper understanding of the system one must 
consider its various incidents of ownership in the different juris- 
dictions. The California theory is that the husband owns the 

"Cal. Stats. 1917, p. 881, Inheritance Tax Act of 1917 §1 (2). 

"Bascomb v. Davis (1880) 56 Cal. 152; 2 Sutherland on Statutory Con- 
struction (2d ed.) §§ 642, 643; Cooley on Constitutional Limitations (7th 
ed.) p. 362. 

« Cal. Civ. Code § 3. 

"Estate of Richards (1901) 133 Cal. 524, 527, 65 Pac. 1034; Bank of 
Ukiah v. Moore (1895) 106 Cal. 673, 680, 39 Pac. 1071. 

"Brookman v. Durkee, supra, n. 5; Seeber v. Randall (1900) 102 Fed. 
215, 42 C. C. A. 272. 

20 See article by Alvin E. Evans, The Ownership of Community Property, 
35 Harvard Law Review, 47 (Nov. 1921). 
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community property and that the wife has no vested interest 
therein, but a mere expectancy similar to that of an heir. 21 The 
husband is as fully the absolute owner of the community personal 
property as he is of his separate estate, with but two limitations. 
First, he can not dispose of it by gift without the wife's consent 
in writing. 22 Secondly, his testamentary power of disposition is 
limited to one-half the community property. 23 Otherwise, his 
ownership and control is plenary 24 and he may sell at his whim 
or riotously enjoy. 

California, therefore, by attempting to convert the separate 
personal property of the husband into community property as a 
condition precedent to establishing residence here would only 
limit his power of testamentary disposition and his power to make 
a gift. It is quite clear that as to the former no constitutional 
guarantee would be violated. The testamentary power is not an 
essential incident to property and depriving the husband of such 
power would certainly not take from him any vested right of 
property. 25 But the deprivation of the power of making a gift is 
the deprivation of a vested right according to a well-established 
rule in this state. 28 



" Van Maren v. Johnson (1860) IS Cal. 308; Packard v. Arellanes (1861) 
17 Cal. 525; Spreckels v. Spreckels (1897) 116 Cal. 339, 48 Pac. 228, 58 Am. 
St. Rep. 170, 36 L. R. A. 497; In re Burdick's Estate (1896) 112 Cal. 387, 
44 Pac. 734. See 9 California Law Review, 489. 

2 2 Cal. Civ. Code §172 as amended by Cal. Stats. 1891, p. 435. The 
proviso does not make a gift by the husband without the consent of the wife 
void, but merely voidable by the wife to the extent of her interest in the 
community property after the death of the husband, Dargie v. Patterson 
(1917) 176 Cal. 714, 169 Pac. 360; nor does it vest in the wife any interest 
in the communitv property during the marriage, Spreckels v. Spreckels 
(1916) 172 Cal. 775, 158 Pac. 537. 

23 Cal. Civ. Code §1402; In re Burdick's Estate, supra, n. 20; Beard v. 
Knox (1855) 5 Cal. 252, 63 Am. Dec. 125. 

24 The fact that the husband cannot alienate in fraud of the wife (De 
Godey v. Godey (1870) 39 Cal. 157; Smith v. Smith (1859) 12 Cal. 217, 73 
Am. Dec. 533) does not show any vested right in her or disprove his abso- 
lute ownership. Similar protection is afforded dower, Swaine v. Perine 
(1821) 5 Johns. Ch. (N. Y.) 482, 9 Am. Dec. 318; and even anticipated 
alimony to be taken out of the husband's separate property. Murray v. 
Murray (1896) 115 Cal. 266, 47 Pac. 37, 56 Am. St. Rep. 97, 37 L. R. A. 
1626. See 24 Harvard Law Review, 652. 

25 The right to transmit property at death by will is purely a creature of 
statute and may be whollv abrogated by the legislature. Magoun v. Illinois 
Trust & Savings Bank (1898) 170 U. S. 283, 42 L. Ed. 1037, 18 Sup. Ct. Rep. 
594; Note 9 L. R. A. (N. S.) 121 ; Spreckels v. Spreckels, supra, n. 20. 

28 Spreckels v. Spreckels, supra, n. 20; Clavo v. Clavo (1909) 10 Cal. App. 
447 102 Pac 556. 

Arnett v. Reade (1911) 220 U. S. 311, 55 L. Ed. 477, 31 Sup. Ct. Rep. 
425, in which it was held that a statute, applying to community property 
already acquired, might constitutionally deprive a husband of his right to 
dispose of it without the wife's consent, would not be controlling here. 
That was a case, not of separate property, but of community property. 
Holmes, J., said, without attempting to define the exact nature of the wife's 
interest, that she at least had some interest in the community property, and 
one greater than the mere possibility of an expectant heir. That would 
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Property is but a complex or bundle of rights, privileges, 
powers and immunities, and of these the power of disposal is 
certainly one of the most important. To whittle away the hus- 
band's power of disposal by denuding him of the power of dona- 
tion and making his jus disponendi subject to the will of another, 
clearly appears to be a deprivation of property, and therefore 
beyond the power of the legislature. 

T. W. D. 



Constitutional Law: Constitutionality of the Declara- 
tory Judgment — The declaratory judgment has been advocated 
and in some jurisdictions 1 used as one method of increasing the 
usefulness and efficiency of the courts. Such a judgment defines 
and declares disputed legal rights and duties. It differs from the 
ordinary judgment not only in that no coercive relief need accom- 
pany it but also in that it may be procured before a right has 
been violated. Like the ordinary judgment it can be given only 
when there is a bona fide dispute as to existing legal obligations 
and, like that judgment, it is a binding and final determination 
of those obligations. The nature, history and advantages of the 
declaratory judgment have been sufficiently discussed in previous 
numbers of this Review. 2 When the last session of the legislature 
added sections 1060, 1061, and 1062 to the Code of Civil Pro- 
cedure and thus provided for declaratory relief in California, the 
legal profession felt that an important step had been taken toward 
increasing the efficiency of legal machinery. In the case of 
Newberry v. Newberry, 3 one of the first to come up under the 

still leave a difference between separate property acquired in another state 
and community property. Furthermore, Arnett v. Reade was an appeal from 
the Territory of New Mexico and merely expresses the interpretation of a 
territorial act by the U. S. Supreme Court, and hence would not be binding 
on state courts. 

1 In Scotland the declaratory judgment has been used for several cen- 
turies ; it has been the link between early forms of declaratory relief exist- 
ing in the Roman and early civil law and that which has been developing 
continuously in England since 1852. Edwin M. Borchard, The Declaratory 
Judgment — a Needed Procedural Reform, 28 Yale Law Journal, 1, 105. 

2 Maurice E. Harrison, The Declaratory Judgment in California, 8 Cali- 
fornia Law Review, 133; Maurice E. Harrison, California Legislation of 
1921 Providing for Declaratory Relief, 9 California Law Review 359. The 
subject has been discussed in other periodicals; see the articles of Prof. 
Borchard cited supra, n. 1; Edwin M. Borchard, Uniform Act on Declara- 
tory Judgments, 34 Harvard Law Review, 697; E. R. Sunderland, A Modern 
Evolution in Remedial Rights, 16 Michigan Law Review, 69, printed also 
in 88 Central Law Journal, 6; E. R. Sunderland, The Courts as Authorized 
Legal Advisers, 54 American Law Review, 161 ; James Schoonmaker, Declar- 
atory Judgments, 5 Minnesota Law Review, 32; Frank K. Dunne, The 
Declaratory Judgment, 25 Reports of the American Bar Association, 383; 
see also Report of Committee on Declaratory Judgments (1921) 26 Reports 
of American Bar Association, 386. 

3 In the Superior Court of the State of California, in and for the County 
of Los Angeles, B97086, reprinted in The Recorder of Dec. 30, 1921. 



